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AMENDED APPEAL BRIEF 

In support of Applicant's Notice of Appeal in the above-captioned matter and in response 
to the Notification dated November 29, 2005, Applicant submits this Amended Appeal Brief. 

REAL PARTY IN INTEREST 
The subject application has been assigned to Veka, Inc. who is the real party in interest. 


RELATED APPEALS AND INTERFERENCES 


There are no related appeals or interferences. 


Serial No. 10/001,730 

Amended Appeal Brief dated December 22, 2005 

STATUS OF CLAIMS 
Claims 1-3, 5 and 18-28 are currently rejected and are the subject of this appeal. Original 
Claim 4 has been cancelled. Claims 6-17 were objected to as being directed to a non-elected 
invention and have been withdrawn from further prosecution in this application. Claims 6-17 are 
the subject of currently pending U.S. Application Serial No. 1 1/177,533. 

STATUS OF AMENDMENTS 
All prior amendments in this application were entered prior to the Official Action dated 
February 9, 2005 from which this Appeal is taken. 

SUMMARY OF CLAIMED SUBJECT MATTER 
Independent Claim 1 

Claim 1 has no means plus function phases that are to be construed according to 35 
U.S.C. § 112H6. 

Claim 1 claims a composition for use in structural members. (Pg. 8, lines 26-30). The 
composition includes a polymer material that is selected from the group consisting of polyvinyl 
chloride, polyethylene and polypropylene in a concentration of 82% to 99% by weight of the 
mixture. (Pg. 6, lines 1-9). The polymer material is extruded to have internal closed cells. (Pg. 
3, lines 14-16; Pg. 4, lines 7-8; Pg. 6, lines 10-17). The composition also includes glass fibers 
that are imbedded in the closed cell polymer material. (Pg. 6, lines 10-17), The glass fibers have 
a fiber length in the range of 50 to 900 microns and are in the amount of 1 % to 18% by weight of 
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the composition. (Pg. 3, lines 14-21; Pg. 3, lines 27-30; Pg. 4, lines 12-16). The composition 
has certain physical properties, particularly a high modulus. (Pg. 8, lines 26-30). 

Independent Claim 18 
Claim 18 has no step-plus-function phrases that are to be construed according to 35 
U.S.C. §1121(6. 

Claim 1 8 claims a composition that is used in extruded structural shapes. The 
composition is made by providing a feed mixture to an extruder. (Pg. 5, line 7-8). The feed 
mixture includes polyvinyl chloride and glass fibers. (Pg. 4, lines 1-5; Pg. 6, lines 7-9). The 
polyvinyl chloride is in an amount of about 82% to 99% by weight of the mixture and the glass 
fibers have a fiber length in the range of 50 to 900 microns. The glass fibers are in an amount of 
about 1% to 18% by weight of the mixture. (Pg. 4, lines 12-16). The feed mixture is 
compressed in the extruder to increase the pressure and temperature of the feed mixture to form a 
polyvinyl chloride melt having glass fibers mixed therein. (Pg. 5, lines 7-16; Pg. 6, lines 10-17, 
lines 22-27). Thereafter, the polyvinyl chloride melt with glass fibers is mixed with a blowing 
agent to establish closed voids within the melt. (Pg. 3, lines 14-20) (Pg. 6, lines 25-31) (Pg. 7, 
lines 1-10) (Pg. 8, lines 16-19). The metal is then extruded through a die to form a polyvinyl 
material that has closed voids and that also has glass fibers that are embedded therein. (Pg. 6, 
lines 13-17) (Pg. 7, lines 4-8) (Pg. 8, lines 19-22). Finally, the extruded material is cooled to a 
solid composition. (Pg. 13, line 13). 
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GROUNDS OF REJECTION TO BE REVIEWED ON APPEAL 
Claims 1-3 and 5 and Claims 18-28 are rejected under 35 U.S.C. §103 as being obvious 
over WO 00/03859 (translated according to U.S. Patent 6,623,838) (herein "Nomura") in view of 
U.S. Patent 6,062,624 (herein "Crabtree"). 

ARGUMENT 

Rejection Under 35 U.S.C. § 103 Over WO 00/03859 ("Nomura") 
in View of U.S. Patent 6,062,624 ("Crabtree") 

The Official Action dated February 9, 2005 (herein "the Official Action") rejected Claims 

1-3, 5 and 18-28 under 35 U.S.C. § 103 as being obvious over Nomura in view of Crabtree. 

Claim 1 

The invention is a composition having a polymer and glass fibers that are selected 
according to certain properties as more specifically set forth in Claim 1. The polymer material is 
formed to have internal closed cells and glass fibers that are imbedded in the closed cell polymer 
material. The glass fibers have selected properties such that the combination of the polymer and 
the glass fibers is a composition with properties that are especially suited for use as a wood 
substitute in structural applications. The favorable composition properties include 
weatherability, low thermal expansion, high modulus, high resistance to cracking, and specific 
gravity in the range of 0.5 to 1.0. 

Among other differences, Claim 1 is patentable over the Nomura and Crabtree references 
for the reason that it requires "a polymer material [that is] extruded to have internal closed cells" 
in combination with "glass fibers that are imbedded in the closed cell polymer material" and that 
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have "a fiber length in the range of 50 to 900 microns". Nothing in Nomura or Crabtree makes 
such a combination unpatentable. On the contrary, the cited references actually lead away from 
the subject invention and evidence patentability! 

Discussion of Nomura Reference 

Nomura is directed to moldings for which mechanical and thermal properties are 
significant. Examples are auto parts, office equipment, housing, furniture and buildings. 
(Nomura, Col. 1, lines 18-29). Nomura describes prior art moldings that were made according to 
injection molding, blow molding and expansion cavity techniques. (Nomura, Col. 1, line 60-Col. 
3, line 6). The prior techniques include filling an expansion cavity mold with a low- foaming 
thermoplastic resin melt and then injecting a pressure fluid (such as nitrogen) into the mold 
cavity. (Nomura, Col. 2, lines 33-35). That technique is a two-stage method wherein the mold 
cavity is enlarged in the first stage and an inert pressure fluid is injected during the second stage. 
(Nomura, Col. 2, lines 33-42). However, in products formed by that prior art method, an inner 
cavity or hollow space created in the molding resulted in poor stiffness and strength. (Nomura, 
Col. 2, lines 58-65). Also, that method required a relatively large amount of foaming agent 
which resulted in surface streaks in the molding. (Nomura, Col. 2, line 65 - Col. 3, line 2). 

Similar to the prior expansion cavity moldings, Nomura's moldings are made by filling a 
mold cavity with a resin melt and introducing a pressure fluid into the mold cavity while the 
mold cavity is expanded. (Nomura, Col. 3, lines 36-52). However, the inner cavity in the 
Nomura molding is provided with a rib structure that spans the inner cavity and strengthens the 
molding. (Nomura, Col. 5, lines 39-59). More specifically, a melt of fiber-containing 
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thermoplastic resin is injected into the mold cavity or is injected and compressed therein. 
(Nomura, Col. 7, lines 12-24; Col. 14, lines 48-54). The mold cavity is then expanded and a gas 
is injected into the resin melt after the cavity expansion is initiated. (Nomura, Col. 7, lines 36- 
38). The walls of the mold cavity have recesses wherein resin resides during injection. 
(Nomura, Col. 8, line 32-42). The ribs are drawn from resin in the recesses as the mold cavity is 
expanded. (Nomura, Col. 11, lines 1-7). 

Patentable "Closed Cell Polymer Material" of Claim 1 

Claim 1 is patentable over Nomura in that, among other reasons, Claim 1 requires 
"polymer material . . . extruded to have internal closed cells" and "glass fibers having a fiber 
length in the range of 50 to 900 microns" that are "imbedded in the closed cell polymer 
material." Such closed cell polymer material with imbedded 50-900 micron-length glass fibers is 
nowhere described or suggested in Nomura. 

In contrast to Claim 1, Nomura, actually teaches away from closed cell polymer 
materials! The moldings made according to Nomura are specifically said to have "an open 
cellular structure." (Nomura, Col. 8, lines 63-68). In Nomura, the injected gas participates in the 
formation of an internal hollow area and also in the formation of gas permeable pores in the 
moldings. (Nomura, Col. 14, lines 10-12). When the gas is introduced to the mold, it permeates 
through the foamed cell walls to disperse throughout the molding. (Nomura, Col. 14, lines 3-12). 
According to Nomura, the "air permeable pores ... do not have a macroscopically detectable, 
definite, hollow area but are so constructed that gas is permeable through the structure of the 
moldings." (Nomura, Col. 15, lines 53-57). 
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Thus, the Nomura molding is comprised of gas-permeable walls that have an "open 
cellular structure." Nomura does not describe or suggest "closed cell polymer materials" as 
required by Claim 1. According to Nomura, the gas-permeable walls allow the gas that is 
injected to permeate through the cell walls and easily disperse throughout the molding. Thus, the 
Nomura molding has a large number of pores and the gas that is injected substantially 
participates in the formation of the pores as well as the formation of the internal hollow area of 
the molding. (Nomura, Col. 14, lines 2-13; Col. 15, lines 53-57). 

In contrast to Nomura, Claim 1 specifies a polymer material that has "internal closed 
cells" and "glass fibers [having a fiber length of 50-900 microns] imbedded in the closed cell 
polymer material." Nowhere does Nomura describe or suggest the use of a polymer material 
having "internal closed cells." Furthermore, Nomura does not teach that "glass fibers having a 
fiber length in the range of 50 to 900 microns" are "imbedded in the closed cell polymer 
material" as also required by Claim 1 . 

Nomura teaches the use of glass fibers. However, the glass fibers in Nomura are 
generally much longer than the 50-900 micron range of Claim 1 . Presumably, this is owing to 
the fact that Nomura is an open cell polymer material that requires longer fibers for mechanical 
strength. 

It has been found that fiber length in the 50 to 900 micron range of Claim 1 affords 
preferred qualities of weathering, appearance, and strength in the extruded closed cell polymer 
product. (Sutch Decl. K 9; Pennington Decl ^ 10). That result was surprising to those skilled in 
the art. They anticipated that longer fibers would offer greater strength. (Sutch Decl. Tfl| 8, 9; 
Pennington Decl. 9, 10). However, test results showed that the enhanced properties of Claim 
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1 were realized with shorter , not longer, fibers "imbedded in the closed cell polymer material." 
(Sutch Decl. 1 9, Pennington Decl. 110). 

In line with assumptions favoring longer fibers, Nomura teaches a much longer range of 
fiber lengths. In its broadest statement of range, Nomura describes fiber lengths in the range of 
200-50,000 microns wherein more than 98% of that range is greater than the range of Claim 1. 
(Nomura, Col. 11, lines 43-45). The lower 1.4% of the range in Nomura partially overlaps the 
upper portion of the range specified in Claim 1, but Nomura generally teaches the use of much 
longer fibers - in the range of 2,000-50,000 microns. (Nomura, Col. 4, lines 40-42, 64-65; Col. 
7, lines 66-67; Col. 8, lines 1-2; Col. 1 1, lines 49-51, and Col. 11, lines 57-58). That longer 
range is completely above and does not overlap the 50 to 900 micron range of Claim 1 . 
According to Nomura, the most preferred range is 2,000 - 15,000 microns (Col. 9, lines 8-10) or 
1,000 - 20,000 microns (Col. 16, lines 4-6). Nomura teaches that the fibers are as long as 50,000 
microns to support moldability (Nomura, Col. 11, lines 43-45). All the examples that are 
described in Nomura use longer fibers wherein the fiber length is 3,000 to 12,000 microns 
(Nomura, Col. 16, line 25-Col. 18, line 39). That is more than three to thirteen times the upper 
limit of the range of fiber length in Claim 1 . 

The Applicant tested glass fibers having a fiber length in the higher range taught by 
Nomura. (Sutch Decl. ^ 8; Pennington Decl. 1 9). However, the test results from those longer 
fibers were unsatisfactory because the extruded product did not have the desired properties. 
(Sutch Decl. 1 8; Pennington Decl. ^ 9). Contrary to the assumptions of those skilled in the art, it 
was found that shorter fibers imbedded in the closed cell polymer material provided satisfactory 
material strength. (Sutch Decl. ^ 9; Pennington Decl. ^ 10). This was surprising to those skilled 
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in the art and was perceived by them as not being obvious to one of ordinary skill in the art. 
(Sutch Decl. 1fl[ 9-12; Pennington Decl. 10-13). 

Simply because an invention falls within a range disclosed by the prior art does not 
necessarily make it per se obvious. Iron Grip Barbell Co. v. USA Sports, Inc., 73 USPQ2d 1225 
(Fed. Cir,. 2004). Even though the claimed invention falls within a range that is disclosed in the 
prior art, the claimed invention is still patentable if: (1) the prior art taught away from the 
claimed invention; or (2) the invention affords new and unexpected results relative to the prior 
art. Iron Grip Id.; In re Geisler, 43 USPQ2d 1362 (Fed. Cir. 1997); and In re Woodruff 16 
USPQ2d 1934 (Fed. Cir. 1990). 

An applicant demonstrates unexpected results by showing that the claimed invention 
exhibits a superior, advantageous property that a person of ordinary skill in the relevant art 
would have found surprising or unexpected. In re Soni, 34 USPQ2d 1684 (Fed. Cir. 1995). 
Improved performance is established by showing that the claimed range achieves unexpected 
results relative to the prior art range. In re Woodruff Infra. If the results of optimizing a 
variable are unexpectedly good, the claimed critical range is patentable. In re Antonie, 196 
USPQ 6,8(CCPA 1977). 

The applicant has established that glass fibers having a length in the range of 50-900 
microns when imbedded in the closed cell polymer material provided surprising and unexpected 
results in comparison to glass fibers that are longer than that range. Claim 1 claims a closed cell 
composition having glass fibers in the range of 50-900 microns. However, Nomura describes the 
use of glass fibers in an open cell polymer and that are generally 2,000-50,000 microns - more 
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than twice the maximum fiber length of Claim 1 . Accordingly, the invention of Claim 1 is 
patentable over Nomura. 

Patentability Over the Crabtree Reference 

The patentable composition of Claim 1 wherein a polymer material has "internal closed 
cells" and "glass fibers having a fiber length in the range of 50-900 microns" is not made 
unpatentable by any combination of Nomura with Crabtree. Unlike Nomura, which relates to 
moldings for use in structural applications, Crabtree is directed to an acoustical baffle. Crabtree 
describes a baffle that can be used to fill voids in automobile bodies to improve acoustical 
characteristics and resistance to corrosion. (Crabtree, Col. 1, lines 12-29). In Crabtree, the 
acoustical baffle 10 includes an expandable sealant 16 that is sandwiched between foil laminated 
boards 14. The baffle is held together by staples 20 and is mounted in place by clips 18. 
(Crabtree, Col. 2, lines 55-60). 

The Official Action cited Crabtree to support the broad contention that resins having 
internal closed cells are completely interchangeable with resins that form open cells. However, 
Crabtree does not support the notion that closed cell and open cell resins are interchangeable for 
non-acoustic applications. Crabtree states that various types of acoustic foaming material can be 
sandwiched between the layers of foil coated craft board. (Crabtree, Col. 3, lines 14-15 and 52- 
54). Crabtree is indifferent as to cell structure for the acoustic foaming material. The acoustic 
foaming material can be either open cell or closed cell and either flexible or rigid. (Crabtree, 
Col. 3, lines 52-58). Crabtree has no teaching or suggestion that the acoustic foaming material 
includes glass fibers or that such fibers in an acoustic material would serve any purpose or 
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advantage. Nothing in Crabtree describes or suggests how or why a closed cell foaming material 
that is without glass fibers and that is used for acoustic purposes can be properly substituted for 
the thermoplastic resin of Nomura which specifically requires an open cell structure to allow 
injected gas to disperse throughout the molding and relatively long glass fibers to sustain 
mechanical strength. 

The Official Action unpersuasively argues that Crabtree is intended for an application 
similar to that of Nomura. Nomura and Crabtree are non-analogous art and their combination 
with respect to Claim 1 is improper. In re Oetiker, 24 USPQ2d 1443 (Fed. Cir. 1992). The 
Official Action asserts that Nomura and Crabtree are properly combined because they both have 
potential application to automobiles. However, the mere possibility that the structures of both 
Nomura and Crabtree might be found on an automobile is in no way sufficient to support the 
proposed combination of those references. Nothing in either reference suggests that one skilled 
in the art would suppose that selected portions of the acoustical member in Crabtree could be 
substituted into the structural member of Nomura. 

The Official Action attempts to ignore the express teachings of Nomura and combine 
Nomura, which requires an open cell material and relatively long glass fibers, with the closed 
cell, fiberless material of Crabtree. Nothing in Crabtree suggests substituting a polyvinyl 
acoustic material having closed cells into Nomura which specifically requires an open cell 
structure. Crabtree does not support the Official Action's attempt to selectively ignore the 
instructions of Nomura (which expressly teaches an open cell composition) and employ a closed 
cell composition instead! Crabtree does not teach that closed cell foaming materials are 
interchangeable with open cell foaming materials. Crabtree merely states that for the acoustic 
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application therein described, both open cell and closed cell foaming materials are acceptable. 
That is far short of the Official Action's assertion that open cell and closed cell foams can be 
indiscriminately interchanged for structural applications. 

The Official Action attempts to combine references in a manner that is directly contrary 
to controlling precedent. Claim 1 cannot be made unpatentable by modifying or combining 
Nomura and Crabtree in accordance with the Applicant's own teachings. A determination of 
obviousness must involve more than indiscriminately combining prior art. Micro Chem. f Inc. v. 
Great Plains Chem. Co., Inc., 103 F.3d 1538, 1546 (Fed. Cir. 1997), cert, denied, 117 S. Ct. 
2516 (1997). Where it is contended that an invention is obvious based on a combination of 
elements taken from different references, it is required that there be a suggestion, motivation or 
teaching to those skilled in the art for such a combination. In re Fine, 5 USPQ2d 1596 (Fed. Cir. 
1988). That requirement is to prevent the inventor's own disclosure from becoming a blueprint 
for piecing together the prior art in such a way as to defeat patentability. In re Dembiczak, 50 
USPQ2d 1614 (Fed. Cir. 1999). The Patent Office must show a motivation to combine 
references to prevent the use of the claimed invention itself as a blueprint for piecing together 
elements in the prior art to defeat the patentability of the claimed invention. In re Rouffet, 149 F. 
3d 1350 (Fed. Cir. 1998) (reversing the Patent Office Board of Appeals holding of obviousness). 
The requirement of a motivation to combine references is necessary to prevent findings of 
obviousness based improperly on "the subtle but powerful attraction" of hindsight reconstruction. 
Ruiz v. A.B. Chance Co., 234 F. 3d 654, 664-65 (Fed. Cir. 2000). Absent any disclosure or 
suggestion of an element or step in the cited references, there can be no motivation to modify the 
prior art to arrive at the claimed invention. In re Kotzab, 217 F. 3d 1365, 1370 (Fed. Cir. 
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2000)(reversing the Patent Office Board of Appeals and Interferences' affirmance of the Patent 
Office rejection of an application based on a combination of references). 

Nothing in Crabtree suggests that any of the closed cell acoustic materials mentioned 
therein can be successfully substituted for open cell structural materials. Such a substitution 
would be contrary to the express preference for open cell material as stated in Nomura. The use 
of closed cell polymer material as a structural member can be gathered only from the Applicant's 
own teachings. Crabtree merely states that for the acoustic filler that is therein described, either 
an open cell or closed cell structure will suffice. Crabtree does not support the notion that 
polyvinyl resin materials, whether closed cell or open cell, are interchangeable without regard to 
intended application. Particularly, no teaching of Crabtree supports selectively ignoring 
Nomura's instruction to use an open cell material. The combination proposed by the Official 
Action is contrary to Nomura. It is improper to substitute the closed cell acoustic material of 
Crabtree for the open cell structural material of Nomura when Nomura expressly teaches that an 
open cell composition is to be used! 

A reference does not contain a suggestion to combine references and teaches away from 
the invention if one of ordinary skill in the art would not likely produce the Applicant's result by 
following the line of development disclosed in the references. Tec Air, Inc. v. Denso Mfg. 
Michigan, Inc., 192 F.3d 1353, 1360 (Fed. Cir. 1999). Ecolochem, Inc. v. Southern California 
Edison Co., 227 F.3d 1361 (Fed. Cir. 2000), reh'g denied, in banc suggestion declined, 
(December 13, 2000) and cert, denied, 121 S. Ct. 1607 (2001). (Secondary reference 
recommended alternative method to that of primary references.) 
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Following the teachings of Nomura, one normally skilled in the art would be led away 
from the closed cell structure with relatively short glass fibers of Claim 1. Nomura teaches a 
molding with an open cell structure having relatively long fibers - not a closed cell structure with 
relatively short fibers as required by Claim 1. In Nomura, the open cell structure serves the 
purpose of dispersing the injected gas throughout the molding. The use of closed cells is directly 
opposed to the teachings of Nomura. A closed cell polymer with imbedded glass fibers having a 
length in the range of 50-900 microns as required by Claim 1 remains unknown from Nomura. 
Nomura says nothing about an extruded polymer having closed cells as required by Claim 1 . 
Thus, Nomura leads one skilled in the art to use an open cell material and does not suggest any 
combination with Crabtree. 

The Official Action's bare assertions of "ordinary skill in the art" cannot bridge the gaps 
between Nomura and Crabtree. There is no suggestion in Nomura that would lead one skilled in 
the art to attempt to modify that structure with a closed cell polymer with imbedded fibers. 
Nomura teaches a molding having an open cell structure. Missing suggestions cannot be 
supplied merely by reference to "ordinary skill in the art." Imbuing one of ordinary skill in the 
art with the knowledge of the invention at issue in the absence of art that conveys or suggests 
such knowledge is to fall victim to hindsight reconstruction. Al-Site Corp. v. VSIInt'l, Inc., 174 
F.3d 1308 (Fed. Cir. 1999). The best tool in preventing impermissible hindsight reconstruction 
is the rigorous application of the requirement for a showing of a teaching or motivation to 
combine prior art references. In re Dembiczak, 175 F.3d 994 (Fed. Cir. 1999) (reversing the 
Board of Patent Appeals and Interferences' affirmation of the Patent Office's obviousness 
rejections). Claim 1 is therefore patentable over any combination of Nomura and Crabtree. 
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The Official Action engages an impermissible "obvious to try" standard for which 
Nomura, the primary reference, fails to teach all the limitations required by the claims. There is 
no obvious motivation to modify the elements of Nomura as suggested in the Official Action. 
Indeed, Nomura leads to the exact opposite conclusion! The rejection proposed by the Official 
Action is necessarily based on the Applicant's own teachings and not the teachings of Nomura. 
What may have been within the knowledge of one skilled in the art is insufficient absent 
evidence that one of ordinary skill in the art actually possessed such knowledge. Smiths Indus. 
Med. Sys., Inc., 183 F.3d 1347, 1356 (Fed. Cir. 1999). After unsuccessfully relying on "official 
notice" in an earlier action, the Official Action again fails to identify a reference that has a 
structural molding that incorporates a closed-cell polymer. This further demonstrates that the 
closed cell and open cell polymers are not known to be freely interchangeable for use in 
structural moldings as the Official Action proposes. 

Nomura teaches an open cell material that has glass fibers with a fiber length that is 
substantially longer than Applicant's range. Crabtree is directed to an acoustic material that does 
not even have imbedded glass fibers. Based on the evidence of record, at the time the invention 
was made, it was not obvious to the normally skilled artisan to select glass fibers having the 
shorter fiber length that is specified in Claim 1. (Sutch Decl. Tff 1 1, 12; Pennington Decl. 12, 
13). Moreover, there was no motivation to combine an open cell structural material with a 
closed cell acoustic material against the teaching of the Nomura and Crabtree references. 
Accordingly, Claim 1 is patentable over the Nomura and Crabtree references. 
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Claims 2-3 and 5 

Claims 2 -3 and 5 are dependent on Claim 1 and incorporate all the limitations thereof. 
Accordingly, among other reasons, Claims 2-3 and 5 are patentable for the same reasons as 
stated for Claim 1 . 

Claim 18 

Claim 18 is patentable over Nomura and Crabtree in that, among other reasons, Claim 18 
requires "a polymer material having closed voids" in combination with "glass fibers that are 
imbedded [in the closed void polymer material]" and that have "a fiber length in the range of 50 
to 900 microns". As discussed previously with respect to Claim 1 , Nomura does not suggest that 
the polyvinyl material should have closed voids. In fact, the teachings of Nomura are exactly the 
opposite! Nomura states that the cells produced according to the process therein described are 
"open" cells and that the porosity derives from air permeable pores that do not have a 
macroscopically detectable, definite hollow area. (Nomura, Col. 8, lines 63-68; Col. 15, lines 
53-57). Furthermore, the fiber lengths that are set forth in Claim 1 are shown to have surprising 
beneficial results as compared to the relatively long fiber length ranges of the prior art. 

For the reasons previously discussed with respect to Claim 1 , nothing in Nomura or 
Crabtree makes Claim 18 unpatentable. As previously explained with respect to Claim 1, the 
cited references actually lead away from the subject invention and evidence patentability! 

Claims 19-28 

Claims 19-28 are dependent on Claim 18 and incorporate all the limitations thereof. 
Accordingly, among other reasons, Claims 19-28 are patentable for the same reasons as stated 
for Claim 18. 
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Amended Appeal Brief dated December 22, 2005 

In accordance with the forgoing, Claims 1-3, 5 and 18-28 are in condition for allowance. 
The Applicant respectfully requests that the Board reverse the rejection of Claims 1-3, 5 and 18- 
28 and order that such claims be allowed. 

The Commissioner is hereby authorized to charge Deposit Account No. 03-2026 for any 
fees associated with this Amended Appeal Brief. 


By: 



iVreaerick/L. Tolhurst [ k 
U.S. PTO Reg. No. 28,123 
Cohen & Grigsby, P.C. 

1 1 Stanwix Street, 15 th Floor 


Pittsburgh, PA 15222 
(412) 297-4900 


999843 1 
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CLAIMS APPENDIX 


The claims that are on appeal are as follows: 
Listing Of Claims On Appeal 

1 . A composition for use in structural members, said composition comprising: 

a polymer material selected from the group consisting of polyvinyl chloride, 

polyethylene and polypropylene in a concentration of 82% to 99% by weight of the mixture, said 

polymer material being extruded to have internal closed cells ; and 

glass fibers that are imbedded in the closed cell polymer material, said glass fibers 

having a fiber length in the range of 50 to 900 microns and being in the amount of 1% to 1 8% by 

weight of the composition. 

2. The composition of Claim 1 wherein the glass fibers have a screen size in the 
range of 1/64 inch to l A inch. 

3. The composition of Claim 1 wherein the glass fibers have a fiber diameter in the 
range of 5 microns to 30 microns. 

5. The composition of Claim 1 wherein the glass fibers have a bulk density in the 
range of 0.275 grams/cc to 1.05 grams/cc. 

18. A composition for use in extruding structural shapes, said composition being 
made according to the steps comprising: 


providing a feed mixture to an extruder, said feed mixture including polyvinyl 
chloride and glass fibers, said polyvinyl chloride being in an amount of about 82% to 99% by 
weight of the mixture and said glass fibers having a fiber length in the range of 50 to 900 
microns and being in an amount of about 1% to 18% by weight of the mixture; 

compressing said feed material in the extruder to increase the pressure and 
temperature of the feed material to form a polyvinyl chloride melt having glass fibers mixed 
therein; 

mixing the polyvinyl chloride/glass melt with a blowing agent to establish closed 
voids within the melt; 

extruding the melt through a die to form a polyvinyl material having closed voids 
and also having glass fibers embedded therein; and 

cooling the extruded material to form a solid composition. 

19. The composition that is made according to the method of Claim 18 wherein said 
blowing agent is a compressed gas that is inert to the polyvinyl chloride and glass fibers and that 
is injected into the extruder to mix with the polyvinyl chloride/glass melt. 

20. The composition that is made according to the method of Claim 19 wherein said 
injected blowing agent is nitrogen. 

21 . The composition that is made according to the method of Claim 19 wherein said 
injected blowing agent is carbon dioxide. 
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22. The composition that is made according to the method of Claim 19 wherein said 
injected blowing agent is in the family of butanes. 

23. The composition that is made according to the method of Claim 19 wherein said 
injected blowing agent is in the family of chloroflorocarbons. 

24. The composition that is made according to the method of Claim 18 wherein the 
blowing agent is a chemical blowing agent that is included as an ingredient in the feed mixture of 
polyvinyl chloride and glass, said chemical blowing agent being in the amount of 0.5% to 3% by 
weight of the feed mixture. 

25. The composition made according to the method of Claim 24 wherein the chemical 
blowing agent is azodicarbonamide. 

26. The composition made according to the method of Claim 24 wherein the chemical 
blowing agent is sodium bicarbonate. 

27. The composition made according to the method of Claim 24 wherein the chemical 
blowing agent is citric acid. 

28. The composition made according to the method of Claim 24 wherein the chemical 
blowing agent is at least two compounds selected from the group consisting of 
azodicarbonamide, citric acid, and sodium bicarbonate. 
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EVIDENCE APPENDIX 

1 . Declaration of Jerry J. Sutch submitted in support of Applicant's Response dated 
April 22, 2004 and filed in the Patent and Trademark Office on April 22, 2004 and entered as of 
right. That Response was acknowledged in the Official Action dated July 13, 2004. 

2. Declaration of Douglas M. Pennington submitted in support of Applicant's 
Response dated April 22, 2004 and filed in the Patent and Trademark Office on April 22, 2004 
and entered as of right. That Response was acknowledged in the Official Action dated July 13, 
2004. 

3. Copy of WO 00/03859 (translated according to U.S. Patent 6,623,838), cited in 
the Official Action dated February 9, 2005. 

4. Copy of U.S. Patent 6,062,624, cited in the Official Action dated February 9, 

2005. 
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'IN the united states patent and trademark office 

In re Application of: 


Kevin A- Seiling 
Serial No. 10/001,730 
Filed: November 2, 2001 
Art Unit: 1732 

Patent Examiner: Kuhns, Allan R. 
Our Ref: 01-180 


Assistant Commissioner for Patents 
Washington, DC 20231 


A COMPOSITION FOR MAKING 
EXTRUDED SHAPES AND A 
METHOD FOR MAKING SUCH 
COMPOSITION 


April 20, 2004 


DECLARATION OF JERRY J, SUTCH 


NOW COMES Jerry J. Sutch, an individual, who resides at 2694 Perry Highway, 
Portersville, Pennsylvania and who declares that the following facts are true, complete and 
correct: 


1 . I have been employed by Veka, Inc. in Fombell, Pennsylvania for 17 years. Prior 
to that time I earned an associate degree in Electrical Technology from the New 
Castle School of Trade. Currently, I am the Compounding Plant Manager at 
Veka, Inc. 

2. During my 17 years at Veka, I have held various responsibilities in Veka's 
compounding plant. Generally, my work experience has involved blending 
various ingredients of extruded compounds, including numerous formulations that 
have included polyvinyl chloride as an ingredient. Currently, Veka uses at least 
30-35 compound formulas to manufacture its line of extruded products. 

3. Through this experience, I have become knowledgeable in the art of mixing and 
blending ingredients that we used in extrusion compounds. 


■) 

\ 

4. At Veka, I frequently work with the Veka Research and Development Group as 
well as others to blend new compound formulas and to test the extruded 
compound. Many of these compound formulas include polyvinyl chloride 
together with other ingredients. The purpose of this blending and testing is to 
determine the effects of formula changes on various physical and chemical 
characteristics of the extruded products. For example, we have sometimes 
changed various ingredients to assess changes in weathering, color, extrusion 
characteristics, impactability, and other characteristics and properties of the 
extruded material. 

5. The blending and testing of new compounds and formulations relies on both 
scientific theory and the results of trial and error testing. 

6. I have read U.S. Patent Application Serial No. 10/001 ,730 which is entitled "A 
Composition for Making Extruded Shapes and a Method for Making Such 
Composition" (herein "the 730 Application"). The 730 Application concerns a 
compound which, in my experience, has been one of the more difficult 
compounds for Veka to develop. 

7. In early tests, we attempted to use cellulose fiber with the polyvinyl chloride. 
However, that combination produced unsatisfactory results in the extruded 
product. 

8. Later, we used glass fibers instead of cellulose fibers. Those glass fibers were 
relatively long; typically in the range of about 2500 to 3500 micrometers. It was 
thought that these long fibers would be necessary for the extruded product to 
exhibit the desired strength. Initially, glass fibers also yielded unsatisfactory 
results. 

9. Thereafter, we tested compounds for which the ingredient glass fibers had various 
physical properties. Some of those glass fibers were in the range of about 50 to 
900 micrometers - much shorter than the glass fibers that we previously used. 
Surprisingly, it was found that these relatively short glass fibers not only 
produced an extruded produced with the desired strength, but also provided a 
product with other preferred characteristics, including - appearance and 
weathering. 
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10. 


11. 


12. 


In this process, we tested over 20 different formulations before we identified the 
formulation having relational short glass fibers as identified in the 730 

Application. . , , 

Based onmy 17 yearsof expend fa blading vinyl compo.mds.mcludmg 
polyvi^ chloride con^o^itw^ no. obviou. to mo^^sSo^gtoSb^ 

in (he compound as described in the 730 Appficari on. 
B^onmyedncaaonandexpmence.itwonldnotbeobviouaforoneno^ly 

skfflcd in the art to select glass fibers having a fiber tengm fa to range of 50 to 
900 micrometers tbruse in , polyvinyl corrr|x>md as set forth in the 730 

Application- 

I hereby declare mat .11 statements made herein of my own knowledge are true and that 
^sUtem^nradeonmfom^onandbeliefarebeUevedmbebne; and for mat these 

^e by fine or imprisonment or bom, under Secfion .001 of Tide 18 of the United Sates 

patent issued thereon. 
Further I say not. 

81 8579 J 
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in THE UNITED STATES PATENT AND TRADEMARK OFFICE 
In re Application of: 
Kevin A- Setting 
Serial No. 10/001,730 
Filed: November 2, 2001 
Art Unit: 1732 

Patent Examiner: Kuhns, Allan R. 
OurRef: 01-180 


Assistant Commissioner for Patents 
Washington, DC 20231 


A COMPOSITION FOR MAKING 
EXTRUDED SHAPES AND A 
METHOD FOR MAKING SUCH 
COMPOSITION 


April 20, 2004 


DECLARATION OF DOUGLAS M. PENNINGTON 


NOW COMES Douglas M. Pennington, an individual, who resides at 8 Brach St., 
Stoneboro, Pennsylvania, and who declares that the following facts are true, complete and 
correct: 


1. I work in the Research and Development Group of Veka, Inc. in Fombell, 
Pennsylvania where I have been employed for approximately five years. Prior to 
that time, I worked in an injection molding company. In 1998, 1 earned an 
associate degree in Plastic and Polymer Engineering Technology from Perm 
College of Technology. 

2. During my employment at Veka, I have tested numerous formulations for vinyl 
compounds, and particularly for polyvinyl compounds. Since beginning at Veka, 
I estimate that I have tested approximately 200 to 250 compound formulas. 

3. My work experience has involved testing extruded compounds, including testing 
numerous formulations for ingredients thereof. Some of those formulations have 
included polyvinyl chloride and glass fiber as ingredients. 


4. Through this experience, I have become knowledgeable in the art of vinyl 
compound formulas that are used in extrusion processes. 

5. At Veka, I frequently work with other employees to test proposed new 
compounds and compound formulas. Many of these formulations include 
polyvinyl chloride together with other ingredients. The purpose of this testing is 
to determine the effects of formula changes on various characteristics in the 
extruded products. For example, we have varied or substituted ingredients to 
effect changes in weathering, color, extrusion characteristics, and impactability, 
as well as other characteristics and properties. 

6. Testing new compounds and formulations relies on both scientific theory and the 
results of products testing. Typically, vinyl extrusion compounds have from 
about five to more than about twelve different ingredients. The relative 
proportions and the methods for blending these ingredients often effect the 
properties of the extruded products. 

7. I have read U.S. Patent Application Serial No. 10/001,730 which is entitled "A 
Composition for Making Extruded Shapes and a Method for Making Such 
Composition n . (herein "the 730 Application"). 

8. Prior to testing the compound described in the 730 Application, Veka tested the 
use of cellulose fiber in polyvinyl chloride to strengthen the extruded compound. 
However, this produced unsatisfactory results. 

9. Subsequently, we tested the use of glass fibers instead of cellulose fibers. 
Initially, the glass fibers also yielded unsatisfactory results. The initial glass 
fibers were relatively long; typically in the range of about 2500 to 3500 
micrometers. It was thought that these long fibers would be necessary for the 
extruded product to exhibit the desired structural strength. However, tests of the 
extruded product showed that it did not have the desired properties. 
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1 0. Thereafter, we tested compounds with ingredient glass fibers having various 
physical properties. Some of those glass fibers were in the range of about 50 to 
900 micrometers - much shorter than those previously used. Surprisingly, it was 
found that the relatively short glass fibers in the range of about 50 to 900 
micrometers not only produced the desired strength, but also provided a product 
with other preferred characteristics, including - appearance and weathering. 

11. We tested compounds of over 20 different formulations before we identified the 
fonnulation that is described in the 730 Application. 

12. Based on my years of experience with research and development of polyvinyl 
chloride extrusion compounds, it would not have been obvious and was not 
obvious to one normally skilled in the art to use shorter glass fibers in foe 
compound as described in the 730 Application. 

13. Based on my education and experience, I conclude that it would not be obvious 
for one normally skilled in the art to select the glass fibers in the range of 50 to 
900 micrometers for use in a polyvinyl compound as set forth in the 730 
Application. 

I hereby declare that all statements made herein of my own knowledge are true and that 
all statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the application or any 
patent issued thereon. 


Further I say not 

818810J 
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